The debate on the notion of the person and its importance for the Law is one of the most passionate of recent years. The fact that the synonymy of the person and the human being has for centuries been accepted without a shred of a doubt is largely related to the formation of legal systems in the western world and their transposition of decidedly anthropocentric categories. However, the gradual widening of these categories to incorporate new ideas and social demands has vigorously awoken the questions surrounding the notion of the person and of legal personality and its possible extension to animals also. Reflections that contribute to this debate will here be presented, briefly and without prejudice.
Proposal
Words are often semantically loaded with a meaning that does not belong to them. A clear example is the term person, which is usually identified with the human being, as if it were a perfect synonymy, an identity accepted without a shred of a doubt by society and the Law. However, it has not always been this way.
1
The discussion on the meaning of person and on the "burden of humanity" the term is loaded with is subject to one of the most impassioned debates of the moment, 2 for any who concern themselves with the Law and try to carefully delve into the true meaning of the term person without its additives. Among other questions up for debate, it is about explaining what is understood by 'person', and for why and since when has it been identified with the human being, and what other perspectives allow the application of this term to other social and legal realities that are not related to the human being, such as, for example, to artificial intelligence 3 or to animals. The reason for the latter is that, along with the de-objectification of animals, 4 there must also be the attribution of another form of legal recognition of the animal's own individuality, which would highlight not only that which, from our typical anthropocentric viewpoint, "humanises" animals and inclines them, or brings them closer to, a recognition by Law, but more specifically that which makes them individual, essential, recognisably different and, in themselves, worthy and deserving not only of protection, but of society's legal recognition of their right to have rights, 5 so to speak. It cannot be denied that in recent centuries we have witnessed the human being's exponentially increasing interest in, and a progressive recognition of, wider and more extensive laws, in regards to their quantity and what they afford, 6 and in favour of the human being. As said by authors like Esposito, making reference to third and fourth generation human rights concerned with the centrality of the person 7 constitutes one of the most recent topics of Bioethical thought, 8 which has tried, with caution, to include animals so as * This piece is a part of the MINECO (DER2015-69314-P) investigation Project «Estatuto jurídico de los animales: origen, desarrollo y políticas» (Legal status of animals: origin, development and policies) (2015) (2016) (2017) (2018) (2019) to extend to them forms of protection and custody, not because these rights should belong to animals, but because we choose to grant them.
9 These efforts are almost always met with obstacles identified with forms of thinking most likely to affirm the centrality of persons in the Law (understood to be human beings), 10 as well as to the standard methodological rules that exclude any efforts to even suggest 11 the possibility that the term person could include types of subject other than the human being 12 -a point that was certainly accepted by Kelsen. 13 
Caput vs. Person
Nowadays, the legal consideration of the person forms a central part of legal debate.
14 The person is presented as a defining element in current legal frameworks and even, it has been affirmed, constitutes the defining element of western civilisation. 15 It is clear that Christian Trinitarian theology has had, and still has, a large influence on this topic, and constitutes a meeting point between old world tradition and Christian humanism. 16 More specifically, the western legal frameworks are indebted by the link it establishes, with its exclusive and discriminatory characterisation between person and human person, which appears to be reflected in all current codifications. 17 I will not go into detail here about the term 'person' itself, and the widespread discussion that is has, and continues to, provoke; 18 however, yes, questioning certain hypotheses in which there is a closeness without prejudice does help to understand and better apply a legal category whose principle characteristic is abstraction.
The conflict between caput and person, to differentiate the individual from its representation before society, before the Law or before collective culture, originates from the meaning of the term caput, which expresses the individual as its physical and ontological reality, in contrast with the term person.
19 Caput has an inevitably material meaning, referring to the exterior form of the individual, as the head is what distinguishes individuals based on that which is equal, and that which is not. It is the part of the body that used to individualise and identify us, far more than the arms, the torso or the legs. This same material sense, but cloaked in abstraction, is that which is proclaimed by the term person, which is nothing more than the mask -an exterior aspect -by which an individual is recognised (caput), which is worn, and covers them, to represent a specific function that, in the ancient world, was usually the exteriorisation of a character or personality in the theatre, 20 or the mask work by parents in funeral processions to show the diverse vital, professional or honorary facets performed by or awarded to the deceased in life.
21 Caput is the natural individuality and person is the appearance.
It is in the origin of the term person as a theatrical (or funereal) mask worn by actors to "represent" a specific personality in a theatrical way or in a procession that one can find precisely the meaning attributed by the Law to the term 'person', as a role or appearance recognised by the Law, assumed and performed by an individual in their relations throughout life: 22 as child, as parent, as party to a contract, as an heir, etc. To be a person means to be an individual (caput) who is recognised by the Law, someone who takes on a personality. Therefore the term has an abstraction point that makes it include the human person, whether it is, in reality, an artifice, a legal fiction, an intangible identity. The assimilation, or synonymy, between person and human being is not natural or physical; it is just widely spread and accepted. On the contrary, the person is a creation of the Law, 23 which means that to be a person in the legal sense is to be an artifice of the Law that functions to represent the individual in the legal realm. 24 It is no wonder that the Castilian term "personarse" can be used in none but the legal sense, signifying that the individual is present before the Law or postulates a right, assuming a specific "personality" or role assigned by the Law (e.g. as an appellant or defendant in a trial).
Therefore, the individual that relates to others within a social framework organised and regulated by the Law is a person. It would not be necessary to add that this individual is a legal person, as they are so by way of the functions attributed to them by the Law, for example, exercising their rights and assuming responsibilities, even though this is not the only and exclusive form of being, or of being a subject of the Law. In this sense, it is worth making a subsequent reflection.
The Person and The Legal Person
As I have already said, 25 it is accepted that the term person also applies to realities other than the human being in all western legal systems. 26 The distinction between the so-called natural person and the legal person is due to the affinity between the person and the human being. It therefore imposes the need to attribute an adjective just as artificial as the "human person", to entities or corporations to those to which the Law attributes functions recognised and regulated by the framework. In reality, it is about nothing more than an accepted, and in this case specific, legal fiction; the attribution of personality to entities that have no human appearance or nature, if having a human appearance is indeed the determining factor to be a person, as stated in art. 30 of the Spanish Civil Code before the 2011 reform, 27 following the Roman tradition reflected in various texts by Ulpian that are maintained as a substrate of dominant social and legal thought.
If a human appearance is not, in fact, the determining factor for recognition as a person, we could believe that one of the most important obstacles to the widening and adaptation of the category of person has disappeared, opening a pathway for enabling "other nonhuman persons" to have the legal treatment afforded to entities with legal personhood. However, this is not the case, and the reluctance to widen the category of person is undeniable and endorsed by doctrine, at least in Spain. Making reference to the animal person is not the focus of many jurists, and this assimilation is met with scepticism and irritation by many.
The Person and The Animal
However, the idea of extending legal personhood to animals has already appeared as a result of the affirmation of animal sentience -a scientifically-confirmed fact that is modifying the traditional objectification of animals derived from Roman tradition.
28
In recent years, the application of the term person (without adjectives) to animals has started to be used and justified. A new social awareness toward animal suffering has awoken in Germany as a result of the transformation of the relationship between humans and animals in its post-industrial society, 29 all from the enormous use of production animals as means of consumption. In fact, this should not come as a surprise for a country that in the 80s progressed away from the Gaian persons-things bipartition, declaring animals not things ("nicht-Sachen"), 30 as Austria had already done a few years earlier, in 1988.
31
One interesting aspect to highlight is that a new proposal such as this has not caused negative reactions from legal dogma, partly because the introduction of the "person animal" (`die tierliche Person´) category has not attempted to alter the established structure of the BGB on the basis of the distinction between the natural and the legal person (as usually happens), but has instead tried to maintain this distinction and add a new category of animal person without challenging or reducing the prerogatives of human beings. Essentially, the German animal protection system is firmly anchored in respect for the individual animal, which is recognised in the general animal protection law. Moreover, the absence of negative reaction against the possible introduction of a person animal category in a legal system that is perfectly aware of the abstraction that the term 'person' itself entails must be highlighted. In short, it is about the widening of the term person, consistent with the needs of a new society aware that in the XXI century animals cannot be treated, and nor should legal theory regard them, as mere objects.
A different position as developed in France, stimulated by the pioneering work of Jean-Pierre Marguénaud in favour of the recognition of animals as "sentient beings endowed with sensibility" in the French Civil Code; 32 an innovative turn that in 2015 placed France as the country with the first codified system to align itself with Science and the Law regarding the recognition of the individuality of animals as "sentient beings", as stated by the art. 13 of the TFEU. Recently, a proposal to recognise the legal personhood of companion animals has been formulated by a group of scholars at the University of Toulon, 33 and it is based on the idea of introducing a revised book entitled "Nonhuman legal persons" (Les personnes juridiques non humaines) into the Civil Code. In this case, the aim of the proposal is to create a special category for animals -'physical nonhuman persons' -which would not cause any conflict with existing categories.
Here, also, a conflict between Humanity and Animality has tried to be avoided, for it always leads to rejection, above all from the most traditional elements of doctrine.
All in all, the conclusion to be drawn from these reflections is that granting a new legal position for animals would not be a step back, and will inevitably result from overcoming the reluctance to use the term person to refer to them, and treating them as individual subjects of the law.
